Assessment of Public Comment

BEACH Act Rule — Revisions to Parts 700, 703, and 890

Comment Period March 21, 2018 - June 12, 2018

Comment #1: General support and opposition
(Commenters 3, 4, 5, 6, 9, 10, 14, 15, 16, 17, 18, 19, 20, 21, 24, and 27)

- Commenters commended the Department of Environmental Conservation (hereafter “DEC” or the
“Department”) for proposing new water quality standards for some New York waterways; were
encouraged by DEC's efforts to align state regulation with the standards in the federal Beaches
Environmental Assessment and Coastal Health Act of 2000 (P.L. 106-284) (BEACH Act); and
supported DEC’s proposed amendments to 6 NYCRR § 703.4 that include enterococci and E. coli as
bacteria indicators.

- Commenters contended that recent science confirms that enterococci and E. coli are more reliable
indicators than fecal coliforms or total coliforms of pathogens that cause human illness, providing
better public health protection in primary and secondary contact waterways.

- Commenters stated that adopting this fecal indicator bacteria (FIB) would also result in SPDES
permit changes, triggering a new round of investment to update wastewater treatment facilities.
These investments will directly improve water quality, protect public health and support the
commercial shell fishing industry — an important source of jobs in many New York coastal
communities.

- Commenters supported DEC’s inclusion of a definition for “coastal recreation waters.”

- Commenters supported the proposed reclassification of Class | waters of Upper and part of Lower
New York Bay to Class SB, which commenters assert will incorporate primary contact recreation
water quality standards into the protection of these water bodies, and increases the minimum
Dissolved Oxygen (DO} level from 4.0 mg/L (Class I} to 4.8 mg/L.

- Commenter(s) asserted that the more stringent DO standard is needed to adequately support
marine life and ecosystem health.

- One commenter supported the reclassification of Upper New York Bay and part of Lower New York
Bay, but strongly disagrees with the averaging period and risk level that the Department proposed.

- One commenter supported the proposed reclassification based on improved water quality while
preserving other Class | and Class SD use classifications elsewhere in New York City. The commenter
specifically asserted that the reclassification illustrates the significant improvements in water quality
that have occurred in these two coastal waterbodies. The commenter stated that they shared DEC’s
goals of improving water quality in and around New York City.
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- One commenter specifically supported the application of the proposed enterococci water quality
standards to Class SA coastal recreation waters year-round and to Class SB coastal recreation waters
during the primary contact recreation season.

- One commenter asserted that DEC has correctly applied United States Environmental Protection
Agency’s (USEPA) Recreational Water Quality Criteria (RWQC) in a manner consistent with the
BEACH Act.

- One commenter stated that exclusive reliance on fecal coliform and total coliform as FIBs is an
outdated approach to protecting public health and supported the inclusion of the enterococci
standard into State regulation.

- Commenters asserted that the proposed rule does not go far enough to protect people or wildlife
from sewage pollution; and that the proposed changes may produce a higher standard in name
only.

- Commenters acknowledged that pollution in New York waterways has been reduced considerably,
but asserted that significant problems persist, including CSOs, where wastewater discharges directly
into NYC's waterways.

Response to Comment 1:

DEC appreciates comments related to this rule, providing both support and critique. DEC thanks all
commenters for providing insightful comments on the proposed rule. In response, the Department has
made several revisions to the proposed rule, one of which (changing the averaging period from 90 to 30
days) may be considered substantial. The Department is issuing a notice of revised rule making and
looks forward to receiving comment on the proposed revisions.

Comment #2: Scientific rationale in support of pathogen indicator change

(Commenter 16)

One commenter provided the following rationale to support a change in fecal indicator bacteria utilized
by the Department: E. coli and enterococci are better indicators for fecal contamination than fecal
coliforms because fecal coliform bacteria are commonly identified as being thermotolerant bacteria
{(able to grow at 44.5°C). Thermotolerant bacteria consist of the E. coli, Klebsiella, Enterobacter, and
Citrobacter species. When testing for fecal coliforms, the population of the bacteria present can affect
the fecal coliform results. For example: Klebsiella, Enterobacter, and Citrobacter species are false-
positive indicators of fecal contamination as they are of nonfecal origin. It has been found that up to
15% of Klebsiella (nonfecal origin) are thermotolerant and up to 10% of E. coli are not thermotolerant,
potentially causing an error rate of 25% when testing for fecal coliforms. E. coli is the only bacteria of
the coliform bacteria group that comes from the intestinal tract and found to be more specific to the
detection of fecal contamination, so much so that E. coli is the definitive indicator of fecal contamination
in US drinking water regulations and is the recommended bacterial indicator for fecal contamination in
recreational fresh water, as part of the 2012 USEPA Recreational Water Quality Criteria
recommendations.
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Within marine waters, studies show enterococci, as compared to other fecal contamination indicators,
have a higher survival rate and show a direct association with risk of swimmer’s illness.

The European Union (EU) uses enterococci as an indicator of fecal contamination for recreational waters
as well as drinking water. Additionally, enterococci are recommended by the World Health Organization

as a bacteria indicator for fecal contamination for recreational water.

Response to Comment 2:

DEC acknowledges and appreciates this detailed scientific comment in support of the fecal indicator
bacteria selected by DEC in this rule.

Comment #3: DEC should adopt the more stringent of USEPA’s two options for criteria
(Commenters 1, 4,7, 9, 10, 11, 12 ,14, 15, 19, 21, 22, 23, 24)

Commenters asserted that DEC’s adoption of the 36/1000 risk level (estimated iliness rate), rather than
the 32/1000 risk level (estimated iliness rate), leaves a significantly higher number of people exposed to
harmful bacteria and pathogens. Commenters acknowledged, however, that the 36/1000 risk level
(estimated iliness rate) is consistent with USEPA’s 2012 RWQC. Nonetheless, commenters encouraged
DEC to adopt standards associated with the 32/1000 risk level (estimated illness rate). In addition, some
commenters asked that DEC provide an explanation for its selection of the 36/1000 risk level (estimated
illness rate).

Response to Comment 3:

USEPA’s 2012 RWQC provide two different estimated illness rates, or risk levels, with corresponding
recommended criteria, both of which USEPA asserts are protective of public health. DEC has selected
the 36/1000 risk level (estimated iliness rate), as opposed to the 32/1000 risk level (estimated illness
rate) to be consistent with the USEPA promulgated standards found under 40 C.F.R. § 131.41
{Bacteriological criteria for those states not complying with Clean Water Act section 303(i)(1){A)). This
regulation sets forth the standards that USEPA adopted in 2004 for coastal recreation waters in certain
states, including New York. In selecting the 36/1000 risk level (estimated illness rate), DEC is consistent
with this prior USEPA rule.

Comment #4: Application of multiple pathogen standards for SB waters
{Commenter 3)

One commenter asked DEC to clarify whether DEC intends to apply the two bacterial standards for Class
SB coastal recreation waters or whether the enterococci standard will replace total coliform and fecal
coliform that are applicable to SB waters generally. The commenter requested that, to avoid sampling
for two bacterial indicators, for SB coastal recreation waters the applicable standard should be for
enterococci only and that any future water quality based effluent limits (WQBEL) for enterococci should
replace the current effluent limits for fecal coliform in the New York City’s SPDES permits for the
applicable WWTPs during the recreational season.
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Response to Comment 4:

DEC is not repealing the existing total and fecal coliform standards. The method for implementation of
the standards into SPDES permits as limitations would be determined following adoption of the criteria.
At this time, DEC has not determined whether the standards would be included in SPDES permits in lieu
of or in addition to coliform standards; however, it is DEC’s goal to avoid unnecessary duplication.

Comment 5: Averaging period for standards should be 30 rather than 90 days
(Commenters 1, 4, 6,7,8,9,11, 12, 13, 14, 15, 18, 19, 21, 22, 24, 25, 27)

Many commenters stated that the standards should be applied over a 30-day averaging period instead
of the proposed 90-day averaging period. Commenters also asked that DEC provide its rationale for
selecting the 90-day averaging period. Commenters noted that the USEPA’s 2012 RWQC specifies a
maximum 30-day averaging period, after originally considering and rejecting an averaging period of up
to 3 months. Commenters further noted that the 30-day averaging period provides greater protection
against spikes in bacteria concentrations, so that spikes in bacteria concentrations that occur after a
rainfall are not so easily “averaged-out” by other samples taken over a long period of time.

One commenter suggested that a pathogen standard with a 90-day averaging period that omits some of
the wettest months of the year (March-April) is likely to make water quality appear better than it is,
preventing oversight that could result in true improvement. The commenter further suggested that the
northeast region is projected to experience a disproportionate increase in precipitation in winter
months because of climate change, and that these impacts may be amplified in future decades.

At least one commenter noted that the New York State Department of Health’s (DOH) standards,
adopted 14 years ago, use a 30-day geometric mean for both enterococci and E. coli, and that DEC gave
no reason for deviating from the DOH long-standing approach.

One commenter included a technical memorandum from an environmental scientist and university
official from California. The technical memorandum included numerous references to studies related to
protecting recreational waters. For example, the technical memorandum states that because FiB
densities can vary substantially even in a given day (Boshm et al,, 2002), and that lab samples can take
+/- 24 hours to process, public health and regulatory agencies may provide stale information and lead to
inaccurate health warning notifications even on the subsequent day of sampling collection {Leecaster
and Weisbherg, 2001). As such, monitoring recreational waters on an infrequent basis will not be
protective of public health. in California, over 80% of the 529 monitored beaches are monitored on only
a weekly basis, with no beaches monitored any less than weeldy and some beaches monitored as
frequently as five times a week {Chiu et al., 2015).

Response to Comment 5:

With public comment in support of a 30-day averaging period, DEC has reconsidered its initial selection
of a 90-day averaging period, and has elected to revise the proposed rule to include a 30-day averaging
period instead. In a 2015 document titled “Narrative Justification for Longer Duration Period for
Recreational Water Quality Criteria,” USEPA stated that a 90-day averaging period would be acceptable,
but USEPA did not formally change the 2012 RWQC. USEPA’s position remains that the 30-day averaging
period is optimal. Considering USEPA’s optimal averaging period, and in response to public comment
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requesting DEC move to a 30-day averaging period, DEC has reconsidered its original proposal, and is
now proposing a 30-day averaging period.

Changing to a 30-day averaging period involves no change to the regulatory impact assessment
methodology used by DEC for the proposed rule, and thus no change to the DEC’s regulatory impact
statement (RIS} on this issue.

DEC would like to correct a common misconception among commenters; that is, that the proposed rule
carried with it a sampling frequency requirement. The proposed standards do not contain any sampling
frequency requirements. Standards are implemented through SPDES permits, and monitoring is
conducted per protocols found in Department guidance.

See also, response to Comment 6.

Comment 6: Minimum number of samples
(Commenters 6, 7, 9, 10, 11, 12, 13, 14, 15, 18, 19, 24)

Commenters stated that DEC standards should specify a minimum number of samples, such as 5
samples in 30 days as specified in the existing DEC standards for coliforms. In addition, commenters
noted that the proposed water quality criteria fail to specify a sampling frequency that ensures the
criteria will be applied effectively. Commenters further noted that DOH’s bacteriological indicator levels
for enterococci and E. coli at bathing beaches also require a minimum of five samples within 30 days to
determine compliance, and urged DEC to comport with DOH requirements.

Response to Comment 6:

The proposed standards are based on the USEPA’s 2012 RWQC, which do not specify a minimum
number of samples. USEPA’s 2012 RWQC document states, in Section 3.6.5:

“The number of samples, to be collected by a state in determining if WQS have been
exceeded, is not an approvable element of a WQS package (Florida Public Interest
Research Group vs. USEPA, 2007). Therefore, states should not include a minimum
sample size as part of their criteria submission. When identifying sampling frequency as
part of a state’s monitoring plan, a state may consider that, typically, a larger dataset
will more accurately characterize the water quality in a waterbody, which may result in
more meaningful attainment determinations.”

Some commenters compared this rule as proposed to DOH regulations. It should be noted that DOH and
DEC serve different functions with regard to water quality assessment. DOH sets standards specifically
for the monitoring of public bathing beaches, and as such has set forth a minimum number of samples
for the particular purpose of protecting public bathing beaches. In setting water quality standards for
ambient water, DEC does not impose, nor does USEPA recommend, such requirements in the standards,
absent a particular application.

See also, response to Comment 5.
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Comment 7: Sampling location and times

(Commenters #6,7, 8,9, 10, 11, 13, 14, 15, 19, 24, 27)

Commenters noted that the proposed rule is silent on the monitoring locations for recreational waters,
particularly those that are not bathing beaches. Commenters asserted that where the public uses
waters for swimming, wading, or other recreational activities with a high probability of significant
contact with the water, recreational water quality criteria can only protect public health if samples are
collected from the most frequent points of public entry. Commenters asked that DEC require sampling
locations near shore or at frequent points of entry to the water so that the results accurately reflect the
conditions where people are most likely to come into contact with the waterway, rather than the center
of the channel or farther from the shore that may fail to identify effects from local CSOs and polluted
runoff. One commenter asserted that in addition to nearshore monitoring, the rule should specify that
the monitoring occur in the morning, which is the time when FIB densities are often highest because
ultraviolet disinfection from the sun hasn’t had the opportunity to reduce FIB densities.

Response to Comment 7:

This rule proposes new water quality standards for pathogens and reclassifies and upgrades Upper New
York Bay and a portion of Lower New York Bay. This rule does not specify sampling locations. DEC does
not include sampling locations within its water quality standards or classification regulations. To
determine whether sampling locations are appropriate, DEC is guided by its Consolidated Assessment
and Listing Methodology (CALM). The assessment methodology found in the CALM addresses issues
such as appropriate sampling methods, sampling location, sampling frequency or sample size, natural or
background conditions, and mixing zones. This assessment methodology is used to ensure that data
used by the Department is representative of the water quality of the waterbody as a whole.

Comment 8: 2012 RWQC should apply to all waters
(Commenters 1,2, 6,7,8,9,10, 11, 12, 13, 14, 15, 16, 18, 19, 20, 21, 22, 23, 24, 27)

A number of commenters stated that the proposed rule should be extended to apply to all waters of
New York State and not just the coastal recreation waters subject to the federal BEACH Act.
Commenters asked DEC to explain why the proposed rule would not apply to all waters. Commenters
noted that the public uses waters other than coastal recreation waters for recreation. Commenters also
noted that waters not subject to the proposed rule would continue to be protected by the State’s
existing total and fecal coliform standards. Commenters further noted that having different criteria for
estuary waters and streams that flow into marine waters will create an unnecessarily confusing and
complex management situation. At least one commenter suggested that the statewide adoption of
enterococci and E. coli standards for all NYS waters would provide continuity of data with surrounding
state-shared waters.

At least one commenter noted that enterococci should be used as the sole FIB for all waters of the state
to provide greater comparability of water quality across the State and supported DEC’s increased use of
water quality monitoring data from outside sources such as NGOs and academia where enterococci is
widely used. Another commenter further suggested that total and fecal coliforms should be removed
from New York State’s water quality standards altogether, noting that since the 1980’s it has been well-
known and documented that fecal coliforms are an inadequate indicator.

6
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Response to Comment 8:

The proposed rule is designed to bring New York State’s coastal recreation waters into compliance with
the requirements of the Federal BEACH Act. DEC proposes to define “coastal recreation waters” under 6
NYCRR § 700.1 (a) (73) as follows:

“the Great Lakes and marine coastal waters (including coastal estuaries) that are
designated under section 303{(c) of the federal Clean Water Act by the State for use for
swimming, bathing, surfing, or similar water contact activities. Coastal recreation waters
do not include inland waters or waters upstream of the mouth of a river or stream having
an unimpeded natural connection with the Great Lakes or open marine waters.”

With this rule, DEC is proposing enterococci and E. cofi standards to protect primary contact recreation,
such as swimming, bathing, surfing, or similar water contact activities in the coastal recreation waters of
New York, as defined by the BEACH Act and this rule. DEC will continue to consider adoption of
appropriate water quality standards and indicator bacteria in waters not covered by this rule making.

DEC would also like to clarify a misconception expressed by at least one commenter who stated that this
rule did not apply to fresh surface waters. In fact, this rule does apply to the open waters of the Great
Lakes within New York State, which fall within the definition of “coastal recreation waters” under the
BEACH Act.

Comment 9: Pathogen standards should apply year-around
(Commenters 1, 4, 6,7, 8,9, 10, 11, 12, 13, 14, 15, 18, 19, 20, 21, 22, 23, 24, 25, 27)

Commenters stated that the new pathogen standards should apply year-round, without exception, to
protect those who recreate outside the primary contact recreation season of May 1 through October 31.
Commenters also asked why the Department selected the May 1 through October 31 period for the
primary contact recreation season.

Some commenters asserted that there is no indication in the 2012 RWQC that part-time primary contact
recreation is acceptable, nor is there any justification in the proposed rulemaking documents for either
the selection of the proposed season or for the ability to vary the season absent any meaningful criteria.

Commenters noted that limiting regulatory protection for recreation to a designated season of May 1
through October 31 will not afford protection of waters for primary contact activities for six months of
the year, asserting that despite primary contact recreation being less frequent during the colder times of
the year, there should still be the same level of human health protection in the off-season. Commenters
asserted that the proposed plan to revert to existing State criteria, using the less protective FIBs {total
and fecal coliform), in the off-season will be cumbersome and impractical for monitoring and
management purposes, and less protective of public health.

Commenters urged DEC to adopt enterococci and E. coli as the only FIBs used to manage primary
contact recreation waters and to use them year-round. These commenters asserted that a variable
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primary contact recreation season will confuse and endanger those who use the water year-round,
especially during the transitional weeks.

One commenter noted that the limitation of the criteria to a “recreation season” does not account for
the concern, raised by scientists at an academic institution in New York State, that long-lived pathogenic
microbes can accumulate in sediment, and become a source of exposure well after they were initially
discharged. The commenter asserted that microbes in sediment may persist for long periods of time,
making the sediment a reservoir for sewage-associated bacteria that can then be resuspended into the
water column or encountered directly in the sediment.

Response to Comment 9:

DEC would like to clarify that USEPA’s 2012 RWQC do not require states to adopt pathogen standards
that apply year-round.

Public beaches in New York State are generally open from late May into September. DEC recommends
that people swim at beaches with lifeguards on staff that are monitored pursuant to the regulations of
the New York State Department of Health. The use of beaches or other areas for swimming when
beaches are closed and or unguarded may be unsafe and is not recommended.

The Department selected May 1 to October 31 as the primary contact recreation season to protect
water quality for public bathing during the typical beach season, with a protective buffer period on both
the beginning and end of that season. The recreation that occurs outside of this period is much less
frequent, is of limited duration, or is not primary contact recreation as defined in 6 NYCRR Part 700.

DEC implements protection of primary contact recreation through disinfection requirements in SPDES
permits. The Department believes that this approach, implemented through the SPDES process, is
protective of the primary contact recreation uses observed throughout the State, and is flexible enough
to allow for expansion of the season on a case-by-case basis as necessary to protect human health.

Regarding the potential for bacteria to persist longer in sediment as opposed to when it is suspended in
the water column, DEC has incorporated additional time both before and after the typical start and end
of the primary contact recreation season as a buffer to protect coastal recreation waters.

DEC would also like to clarify that, pursuant to DEC policy (TOGS 1.3.3), DEC has traditionally
implemented year-round disinfection into SPDES permits for publicly-owned treatment works that
discharge to Class SA, A, AA, A-S, and AA-S, as well as those discharges into receiving bodies subject to
the jurisdiction of the Interstate Environmental Commission {IEC). The proposed rule would not alter
this practice.

Comment 10: The proposal weakens existing total and fecal coliform standards

(Commenters 6,7, 9, 11, 12, 13, 14, 15, 19, 21, 22, 24, 27)

A number of commenters asserted that the proposal inappropriately weakens or rolls back existing
standards for total and fecal coliform, as well as undermines the effectiveness of the proposed water
quality standards for enterococci and E. coli. Commenters stated that the proposed rule would limit the

applicability of existing standards to the primary contact recreational season, allowing DEC to

8
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unilaterally shorten the defined May 1 through October 31 recreational season on a case-by-case basis,
and that the proposed rule would also allow permittees to circumvent the strict procedures to obtain a
variance from standards (including USEPA approval), based on a determination by DEC that “disinfection
is not necessary to protect human health.” Numerous commenters took issue with the definition of
“primary contact recreation season,” specifically the second clause of the sentence which would have
allowed the Department to alter the season on a case-by-case basis.

Commenters suggested that the provision of the proposed rule providing that total and fecal coliform
standards apply “unless the permitee can demonstrate to the satisfaction of the Department that
disinfection is not necessary to protect human health” circumvents the existing variance procedure.

One commenter noted that exclusive reliance on total and fecal coliform bacteria as FIB is an outdated
approach that is not scientifically defensible; however, continued use of total and fecal coliform as FIB in
combination with enterococci and E. coli does help to protect human health and is scientifically sound.

Response to Comment 10:

Commenters asserting that this rule would weaken existing standards are mistaken. This rule would set
forth new, more stringent standards for coastal recreation waters during the primary contact recreation
season to protect primary contact recreation, and would not alter how DEC protects other waters or
how DEC protects best usages other than primary contact recreation in coastal recreation waters, such
as shellfishing for market purposes. This rule making would not weaken existing standards for total and
fecal coliforms, as no change has been proposed to those standards. The Department has made
revisions to the originally proposed express terms (6 NYCRR § 703.4 (e)) to clarify the situations in which
the pathogen standards would apply. This language, found at proposed 6 NYCRR § 703.4(e), does not
circumvent the existing variance procedure found at 6 NYCRR § 702.17 and, when implemented in
permits would be subject to public review and comment.

Comment 11: Indiana standards

{Commenter 10)

One commenter noted that only one state in the Great Lakes region - Indiana - uses water quality
criteria as protective as the USEPA’s 2012 RWQC, although only during the recreational season, and that
New York State should take this opportunity to become a model in the Great Lakes region, across the
country, and a national leader in water quality standards and protections, by applying this standard to
all primary contact recreation waters throughout the entire year.

Response to Comment 11:

Please refer to the responses to Comments 8 and 9.

Comment 12: Harlem and East Rivers and Flushing Bay are coastal recreation waters
(Commenters 9, 19)

Commenters asserted that the Harlem River and East River are tidal straits rather than rivers and thus
must be included as coastal recreation waters under the BEACH Act, along with Flushing Bay.

9
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Response to Comment 12:

These waters are not coastal recreation waters as defined under the BEACH Act or State law. Asserting
that such waters are not rivers does not supersede 6 NYCRR Parts 935 and 890, which classify the
Harlem River and East River as rivers. The Harlem River, East River, and any inland waters that connect
to them are not coastal recreation waters and thus not covered under either the federal BEACH Act or
this rule.

Comment 13: SPDES permits for private residences
{Commenter 26)

The commenter urges that DEC conduct additional outreach to private residences holding SPDES permits
in the future. The commenter thanks DEC for maintaining contact with SPDES permit holders for private
residential systems to allow for such feedback.

Response to Comment 13:

DEC appreciates the positive feedback and will consider the comment for the future.

Comment 14 ~ Questions and Comments from USEPA
{Commenter 2 - USEPA Region 2)

USEPA Comment 14a: Primary contact recreation as a seasonal use

USEPA asserts that regulatory requirements under 40 C.F.R. § 131.10 (f) state, "States may adopt
seasonal uses as an alternative to reclassifying a waterbody or segment thereof to uses requiring less
stringent water quality criteria. If seasonal uses are adopted, water quality criteria should be adjusted to
reflect the seasonal uses, however, such criteria shall not preclude the attainment and maintenance of a
more protective use in another season.” Because DEC's use designations for primary contact recreation
continue to be expressed as applicable year-round, USEPA is requesting that DEC clarify the criteria
applicable to protect the primary contact recreation use for each of these water classes during the non-
recreation season. If the DEC does not intend to protect the primary contact recreation use during the
non-recreation season, USEPA asks DEC to clarify the use it intends to protect during the non-recreation
season.

Response to USEPA Comment 14a:

This USEPA comment is partially correct in that the Department’s existing regulations do not specify that
primary contact recreation is a seasonal use; however, the absence of such a statement does not equate
to a best use of year-round primary contact recreation. DEC has interpreted, and continues to interpret,
“the best usage of primary contact recreation,” found under 6 NYCRR Part 701, to be intrinsically
seasonal. For example, DEC protects the best use of primary contact recreation seasonally pursuant to
TOGS 1.3.3, implemented through the SPDES program.

The USEPA asked DEC to clarify the use it intends to protect during the non-recreation season. Outside
of the primary contact recreation season, DEC does not protect for primary contact recreation, but it

10
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does protect for other uses, including as a source of water supply for drinking, fishing, and shellfishing.
In addition, certain waters subject to the jurisdiction of the IEC are required to disinfect year-round.

USEPA Comment 14b: Applicability of fecal indicator bacteria standards outside of primary contact
recreation season

USEPA notes that DEC is also proposing to add language stating, "In any other instance where the
Department determines it is necessary to protect human health" to § 703.4 (e). USEPA requested DEC
clarify the intent of this language.

Response to USEPA Comment 14b:

As stated above, DEC intends for the proposed 6 NYCRR § 703.4 (e) to enhance the protections currently
provided by 6 NYCRR § 703.4 (c) for total and fecal coliform standards. Under the existing 6 NYCRR §
703.4 (c), the Department specifies that the total and fecal coliform standards for Classes B, C, D, SB, SC,
and | must be met “(1) when disinfection is required for SPDES permitted discharges directly into, or
affecting the best usage of, the water; or (2) when the Department determines it necessary to protect
human health.” Under the proposed 6 NYCRR § 703.4 (e), the Department is enhancing the protection
afforded by 6 NYCRR § 703.4 (c) and clarifying the situations in which the pathogen standards would
apply. As discussed above, E. coli or enterococci standards would apply during the primary contact
recreation season, which may be tailored on a case-by-case basis to protect the best usages of a specific
water or to protect human health. See the response to Comment 9. Finally, in certain instances federal
law, state law, or interstate compact may require the application of a certain pathogen standard during
a certain period. For example, waters subject to IEC jurisdiction, under the auspices of an interstate
compact, require year-round disinfection.

USEPA Comment 14¢: Applicability of criteria for Class SA vs. SB waters

USEPA notes that both Class SA and Class SB waters are classified by DEC to include best usages of
primary and secondary contact recreation. USEPA asks DEC to explain why the proposal limits the
applicability of the criteria for Class SB waters as applicable only during the recreation season whereas
the same criteria for Class SA waters apply year-round.

Response to USEPA Comment 14c:

USEPA is correct in noting that DEC has classified both Class SA and Class SB waters to include best
usages of primary and secondary contact recreation. DEC notes that Class SA waters have an additional
best use of shellfishing for market purposes which requires year-round protection from pathogens.
Class SB waters do not have a best usage of shellfishing for market purposes. See 6 NYCRR §§ 701.10
and 703.4. For facilities discharging to Class SA waterbodies, the existing total coliform standard of 70
Most Probable Number (MPN) applies year-round, consistent with existing DEC regulation in 6 NYCRR
Part 47, Certification of Shellfish Lands, and the National Shellfish Sanitation Program. Under the
original proposed rule, DEC had elected to apply the enterococci standard year-round to be consistent
with the application of the total coliform standard. DEC has re-evaluated the original proposal and
revised the express terms of the proposed rule to apply the enterococci standard seasonally to Class SA
as well as to Class SB coastal recreation waters to protect for primary contact recreation when
appropriate. Similarly, DEC has revised the express terms of the proposed rule to apply the E. coli
standard seasonally to Class A, A-Special, AA, AA-Special, as well as to Class B coastal recreation waters
of the Great Lakes to protect for primary contact recreation.

11
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USEPA Comment 14d: Expansion of primary contact recreation season

USEPA notes that in the proposed definition of "primary contact recreation season," DEC limits the
ability for it to expand the primary contact recreation season "in order to protect the best usages.”
USEPA asks DEC to explain why the proposed rule does not provide the ability for it to expand the
primary contact recreation season to protect the suitability of the waters for primary contact recreation.

Response to USEPA Comment 14d:

Both the current 6 NYCRR § 703.4 (c), and the proposed 6 NYCRR § 703.4 (e}, allow DEC to tailor
disinfection requirements on a case-by-case basis to protect both best usages and human health
through the SPDES program.

As discussed in response to Comment 9, DEC defined “primary contact recreation season” to protect the
best usage of swimming, with a buffer on both the beginning and end of the typical bathing beach
season. For this reason, “primary contact recreation season,” as proposed to be defined under 6 NYCRR
§ 700.1 {a)(74), only contemplates expansion of the primary contact recreation season to protect the
best usage of swimming. Generally, public bathing beaches are sited in waters with a best usage of
primary contact recreation, and therefore, DEC would only modify the “primary contact recreation
season” if the modification related to waters with such a best usage.

USEPA Comment 14e: Rationale for primary contact recreation season dates

USEPA requests that DEC explain its rationale for proposing to define the primary contact recreation
season as May 1 to October 31, including why this period is appropriate statewide.

Response to USEPA Comment 14e:

The Department selected the May 1 to October 31 period as the primary contact recreation season as
described in the response to Comment 9.

USEPA Comment 14f: Rationale for addressing only the coastal recreation waters

USEPA asked why the state is proposing the 2012 RWQC for a subset of primary contact recreation
waters (coastal recreation waters), and not for all primary contact recreation waters statewide.

Response to USEPA Comment 14f:

The proposed rule was designed to bring New York State’s coastal recreation waters into compliance
with the federal criteria requirements of the BEACH Act. With this rule, DEC is proposing enterococci
and E. coli standards for all coastal recreation waters in New York as defined by the BEACH Act and this
rule. DEC will continue to consider adoption of appropriate water quality standards and indicator
bacteria in waters not covered by this rule making.
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USEPA Comment 14g: Rationale for reclassification of Class | waters

USEPA asked DEC to explain its proposal to reclassify the waters of Upper and Lower New York Bay
segments from Class | to Class SB in the light of DEC’s Assessment of Public Comment for the Class | and
SD rule making completed in 2015 that stated “[w]ith the adoption of DEC's rulemaking, the quality of all
Class | and Class SD waters must be suitable for primary contact recreation. At that time, certain waters
of New York will newly meet the definition for ‘coastal recreation waters.” These are the Class | waters
of Lower New York Bay, and Upper New York Bay, south of the southern tip of Manhattan (The
Battery).”

USEPA requested that DEC explain why these two waters are being reclassified to Class SB where, as of
the adoption of the 2015 rulemaking (adding the suitability requirement for primary contact recreation
to these waters), DEC points out, these marine coastal waters are "designated" under 303{c) by New
York State for "use"” for swimming, bathing, surfing or similar water contact activities.

Response to USEPA Comment 14g:

The 2015 Class | and SD rule making did not revise the best usages of those waters. The best usages of
those waters remained “secondary contact recreation and fishing,” and “fishing,” respectively.
Therefore, reclassification of 6 NYCRR § 890.6 - Iltem Nos. 4 and 6 would be necessary to make them
coastal recreation waters. The 2015 Class | and SD rule Assessment of Public Comment was in error on
that point.

In evaluating the waters that would be defined as “coastal recreation waters,” and covered by this rule,
the Department identified two coastal waters, currently designated as Class |, that were not designated
as having a best usage of primary contact recreation: Upper New York Bay (6 NYCRR § 890.6 - Iltem No.
6); and a portion of Lower New York Bay (6 NYCRR § 890.6 - ltem No. 4). In 1985, the Department
determined that these waters were unable to support a best usage of primary contact recreation. See
Use Attainability Analysis of the New York Harbor Complex, August 1985, Page 17. Since that time, the
water quality in the two water bodies proposed for reclassification has improved dramatically. See New
York Harbor Water Quality Report, 2016. Considering the water quality improvements in these two
waterbodies and that they are adjacent to numerous public beaches, the Department has determined
that they should be reclassified from Class | to Class SB to designate the best usage as primary contact
recreation. The proposed enterococci standards for primary contact recreation would apply to the
reclassified waters, as well as a more stringent dissolved oxygen standard for Class SB waters.

Comment 15: Proposed rule falls short of NYS legislative policy

{Commenter 1)

One commenter expressed disappointment that the proposed rule fails to fully implement the RWQC’s
recommendations designed to protect human health in waters designated for primary contact
recreation use, and that it falls short of the declared legislative policy as set forth in ECL § 1-0101(3)(b),

of “guaranteeing that the widest range of beneficial uses of the environment is attained without risks to
health or safety, unnecessary degradation or other undesirable or unintended consequences.”
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Response to Comment 15:

The proposed rule was designed to bring New York State’s coastal recreation waters into compliance
with the requirements of the BEACH Act. With this rule, DEC is proposing enterococci and E. coli
standards for coastal recreation waters in New York as defined by the BEACH Act and this rule. DEC will
continue to consider adoption of appropriate water quality standards and indicator bacteria in waters
not covered by this rule making.

Comment 16: Continuous water systems not included in reclassification
{Commenter 4)

One commenter expressed concern that continuous water systems were not included in reclassification,
for example the Hudson River, the Jamaica Bay Tributaries and embayments, etc. The commenter
stated that all New York City waters should be classified as SA or SB for attaining primary contact
recreational conditions, not just selected areas. Gateway National Recreation Area and NYC Parks
already promote various water activities in lower classified waters. The commenter asserted that
oversight should be in alignment with current usage and DEC needs to reclassify all NYC waters as SA or
SB year-round.

Response to Comment 16:

The proposed rule was designed to bring New York State’s coastal recreation waters into compliance
with the requirements of the BEACH Act. With this rule, DEC is proposing enterococci and E. coli
standards for coastal recreation waters in New York as defined by the BEACH Act and this rule. The
public can submit petitions for reclassifications pursuant to 6 NYCRR Part 609 to reclassify waters from
their current classifications.

Comment 17: Accessibility to laboratories for pathogen analysis
{Commenter 5)

One commenter expressed concern with the proposed rule because of limited access to laboratories
that perform the analysis of enterococci and E. coli.

Response to Comment 17:

Among the 91 laboratories certified by the New York State Department of Health Environmental
Laboratory Approval Program (ELAP) to perform fecal indicator bacteria testing in New York State, 54
are currently certified for enterococci and/or E. coli. Should this rule be adopted, permit modifications
would be required, and a demand for enterococci and E. coli analyses in non-potable water would be
created, resulting in additional laboratories becoming certified for these parameters.
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Comment 18: Enterococci as an indicator
(Commenters 7, 11, 12, 25)

Several commenters asserted that enterococci is a better fecal indicator bacteria than E. coli because
enterococci is comparable across fresh, salt, and brackish waters.

Response to Comment 18:

DEC selected E. coli as the fecal indicator bacteria for fresh coastal recreation water to remain consistent
with the USEPA’s promulgation in 2004 of E. coli standards for these waters under 40 C.F.R. § 131.41.

Comment 19: Bronx River
{Commenter 11)

One commenter asserted that the proposed rule would result in a variety of standards throughout the
reach of the Bronx River.

Response to Comment 19:

This rule does not propose to modify the standards associated with the Bronx River as the Bronx River is
not a coastal recreation water as defined in the federal BEACH Act and the proposed rule.

Comment 20: Enterococci and £. coli as the only fecal indicator bacteria

{Commenter 6)

One commenter urged DEC to adopt enterococci and E. coli as the only fecal indicator bacteria and to
apply them year-round, noting that using less protective FIBs in the “off-season” will be cumbersome

and impractical for monitoring and management purposes and less protective of public health.

Response to Comment 20:

DEC is not proposing to repeal its existing total and fecal coliform standards at this time. It should be
noted that DEC’s existing total and fecal coliform standards are currently used to protect waters for
other uses, including as sources of drinking water or shellfishing for market purposes. The standards
being proposed are derived to protect primary contact recreation uses.

Comment 21: Regulatory impact — Great Lakes

(Commenters 14, 17)

Commenters stated that DEC did not provide an analysis of the positive impact stronger standards
would have on the recreational industry in the Great Lakes. Commenters further noted that although
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Great Lakes municipal wastewater treatment facilities may need to spend more money to upgrade their
treatment systems, there are numerous industries that rely on the clean and safe water of Lake Erie and
Lake Ontario. Multibillion dollar industries have created jobs, and increased tourism and recreation
around the use of New York’s Great Lakes. These industries rely on the clean water of Lake Erie and Lake
Ontario and stronger more protective standards will benefit these industries. Commenters stated that
DEC must consider the cost of inaction and the impact it will have on tourism, fishing, recreational
activities, and the economy built around recreation on the Great Lakes. One commenter noted that new
testing and reporting parameters are being added to permits, which may have an additional cost.

Response to Comment 21:

Pursuant to the State Administrative Procedure Act, DEC is not obligated to consider the costs
associated with not taking action or positive fiscal impacts of the proposed rule.

It is correct that DEC has determined a de minimis financial impact for fresh water dischargers affected
by this rule. This determination, as stated in the RIS, came from a literary review that compared the
ability of different disinfection technologies. DEC determined that given the nature of the organisms
(fecal coliform and E. coli), treatment effectiveness of E. coli is typically equivalent to that of fecal
coliform and, in some cases, is less demanding (lesser chemical dosing required).

However, in response to this comment the Department has re-examined the costs to include a
guantification of the laboratory costs for analysis for E. coli for dischargers to the Great Lakes and of
enterococci to marine coastal recreation waters. Additional costs of up to $281,970 may occur should
DEC require facilities to sample and report both the proposed and existing standards. If DEC supplants
fecal coliform in permits with E. coli or enterococci, there would be no additional analytical costs
because the analytical costs for these indicators are the same. Although any additional costs are not
certain, DEC has revised the regulatory impact statement (RIS) for this rule to reflect the possibility of
increased costs.

Comment 22: Costs to New York City
{Commenter 3)
One commenter noted the following:

“The estimated costs in the RIS may not reflect all of the potential costs to comply with
the proposed rule. The proposed rule could have implications for 5 of NYC's 14 WWTPs
[wastewater treatment plants]: the Coney Island, Rockaway, Jamaica, Owls Head and
Oakwood Beach WWTPs, which all discharge to existing or newly reclassified SB coastal
marine waters. If DEC intends to apply the new enterococcus criteria though development
of a Water Quality Based Effluent Limit (WQBEL) at one or more of these WWTPs, it is
difficult for the City to evaluate cost implications for any necessary future capital
investments or operation and maintenance in the absence of that WQBEL. Cost
implications for meeting any future WQBEL could vary greatly depending on the specific
WWTP and the mixing zone assessment for the point source discharge to the receiving
waterbody.”
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The commenter further stated:

“In the absence of a WQBEL for the new standard, it is not entirely clear if the new
standard will require the construction of new or the upgrade of existing dechlorination
facilities. Cost implications for meeting any future WQBEL could vary greatly depending
on the specific WWTP and any mixing zone assessment for such WWTP’s treated effluent
discharge to the receiving waterbody. However, based on DEP’s experience, construction
costs of either new UV disinfection or dechlorination facilities may be higher than DEC
estimates of §512,676/MGD and $220,000/MGD respectively. O&M costs for both types
of facility may also be higher than the $10,000 — 18,600/MGD per year estimated by DEC.”

Response to Comment 22:

The proposed rule does not include potential WQBELs for point sources. A strategy for implementation
of these standards into SPDES permits will be developed if the standards are adopted. Anticipated costs
were developed by assuming that affected facilities would need to have at least chlorination and
dechlorination to effectively meet the proposed standards and continue to meet the existing total
residual chlorine {TRC) standard. DEC also considered that facilities may potentially utilize ultraviolet
light (UV) for disinfection. DEC assumed that facilities would choose the most cost-effective project.
This cost calculation method is intended to be conservative, given each site facility would likely tailor an
approach to meet the proposed standard. As part of the NYC wastewater treatment plant (WWTP)
evaluation, costs were derived for each facility (affected or not), then compared to the costs submitted
in engineering reports for facilities that had conducted an engineering review. For those comparisons,
the cost differentials between the engineering reports and the RIS were minimal and determined to be
sufficiently conservative given the site-specific construction costs for NYC WWTPs.

Comment 23: Units for pathogen standards
{Commenter 16)

One commenter suggested revising the phrase “number of colony-forming units per 100 mL” in
subdivisions (a) through (d) in proposed 6 NYCRR § 703.4 to “counts per 100 mL.” The commenter stated
that the unit describes the method the laboratory uses for bacterial detection. For example, the test
result would be assigned either as MPN per 100 mL or colony forming units (CFU) per 100 mL,
depending on what approved test method was used. The USEPA approves the use of different analytical
methods, with results expressed in either MPN or CFU units. To enter an MPN value in a column called
“CFU” would be using the incorrect unit. CFU and MPN are both estimates for the concentration of
viable target bacteria within a water sample. These editorial changes would help ensure the water
quality standards within 6 NYCRR § 703.4 are inclusive to all USEPA approved methods for bacteria
detection.

Response to Comment 23:

DEC revised the express terms of the proposed rule accordingly. In the revised proposed rule, DEC
changed the units for total and fecal coliform, enterococci, and E. coli to “number per 100 mL (colony
forming units or most probable number).” This change is consistent with the units specified in the
USEPA 2012 RWQC.
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Comment 24: Sampling period

{Commenter 17)

One commenter asked if DEC intends for sampling to begin on May 1 and end October 31, in accordance
with the primary contact recreation season. The commenter also asked when sampling should

commence if compliance is required from May 1 through October 31.

Response to Comment 24:

The proposed rule defines the timeframe (the primary contact recreation season of May 1 through
October 31) in which the proposed ambient water quality standards would apply. This rule does not
include or suggest ambient sampling or permit monitoring requirements. Monitoring requirements for
municipal wastewater treatment plants would be developed upon adoption of the proposed rule and
would be implemented into SPDES permits upon modification and review.

Comment 25: Chemical interaction in permits

(Commenter 17)

One commenter stated that additional chemical treatment to meet bacterial limits could result in
interaction with parameters in current SPDES permits, and provided the example that chlorine reacts
with nitrogen to form cyanide. The commenter asked whether this was considered in rule development

and permit conditions.

Response to Comment 25:

The Department has considered the effects of additional chemical treatment that may result from the
bacteria limits that may be imposed in SPDES permits to comply with the proposed rule. While in some
circumstances it is possible for chlorine to aid in the conversion of nitrogen compounds to form cyanide
or cyanide byproducts, such a conversion is typically the result of chloramination or breakpoint
chlorination disinfection processes. Neither chloramination nor breakpoint chlorination disinfection
processes are used for wastewater disinfection in New York. Thus, increased chlorine dosing to meet
the proposed standard is not expected to result in formation of cyanide.

Comment 26: Dual testing requirement for pathogen standards

{Commenter 17)

One commenter suggested that it may be necessary to amend NYS Law due to the requirement to
sample and test for both fecal coliform and the new indicator organism {be it £. coli or enterococci).
Replacing fecal coliform with E. coli or enterococci as the indicator organism for disinfection system

performance, and not using both fecal coliform with E. coli or enterococci as FiBs, would keep bacterial
testing and reporting requirements similar to where they are now.
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Response to Comment 26:

Revision to the Environmental Conservation Law is not necessary for the adoption of this rule. DEC is not
proposing to repeal the existing total and fecal coliform standards.

Comment 27: Proposed rule fails to meet Clean Water Act requirements

{Commenter 9)

One commenter asserted that the proposed rule does not meet the State’s obligations under the CWA
and its implementing regulations.

Response to Comment 27:

The proposed rule complies with the CWA and USEPA regulations and guidance documents.

Comment 28: Comment period and prior FOIL request
(Commenter 9)

One commenter noted that DEC did not reply to a Freedom of Information Law (FOIL) Request prior to
the close of the comment period and asserted that the commenter reserves the right to submit
additional comments on the Proposed Rule after DEC provides a full response to the FOIL. In addition,
the commenter noted that the Combined Sewer Overflow Long Term Control Plan for Alley Creek and
Little Neck Bay (Alley Creek/Little Neck Bay LTCP), which was approved by DEC on March 7, 2017,
included the statement: “DEC has recently advised DEP that it will likely adopt the 30-day rolling GM for
enterococci of 30 cfu/100mL, with a not-to-exceed the 90th percentile statistical threshold value (STV)
of 110 ¢fu/100/mL, which is the USEPA Recommended Recreational Water Quality Criteria.” The
commenter noted that DEC has not provided an explanation for proposing a standard different than the
criteria quoted above.

Response to Comment 28:

DEC did not extend the comment period in response to this request. DEC responded to this FOIL
request. DEC further notes that statements made by regulated parties in plans submitted to the
Department do not bind the agency.
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